IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CHALMERSA. SIMPSON : CIVIL ACTION
V.
WALMART SUPER STORE, ET AL. NO. 09-6144
MEMORANDUM
Padova, J. August 5, 2010

Pro se Plaintiff Chalmers Simpson brings this action in forma pauperis pursuant to 42 U.S.C.
§ 1983, alleging violations of his civil rights arising from his May 21, 2009 arrest and subsequent
state court prosecution for retail theft in case no. CR-2445-2009 (Chester County Ct. of Common
Pleas). Weinitially denied Plaintiff’s petition to proceed in forma pauperis and closed this case,
because Plaintiff did not file a certified copy of his prisoner account statement for the six month
period prior to the filing of this action. After Plaintiff filed the requisite account statement, we
issued an order notifying Plaintiff that, if his petition were granted, he would still have to pay the
$350 filing fee. Our order gave Plaintiff 20 days to notify the Court whether he wanted to proceed
and pay the filing fee. Our order also warned Plaintiff that this action could be dismissed as
frivolous pursuant to 28 U.S.C. § 1915(e)(2), even if he paid thefiling fee. Plaintiff did not notify
the Court in atimely manner that he wished to proceed and this case remained closed. Plaintiff has
since filed a“Motion to Proceed With Action and Pay Filing Fees’ and a*“Motion to Commence
Action on New Complaint.” We have conducted the screening of Plaintiff’s Complaint and
proposed New Complaint required by 28 U.S.C. 88 1915(e) and 1915A, and for the following
reasons grant Plaintiff’s “Motion to Proceed With Action and Pay Filing Fees,” deny his*“Motion

to Commence Action on New Complaint,” and dismiss the Complaint and New Complaint.



BACKGROUND

Plaintiff is presently incarcerated by the Commonweath of Pennsylvania at the State
Correctional Institute at Camp Hill, Pennsylvania. The Complaint and the New Complaint assert
claims pursuant to 42 U.S.C. 8§ 1983 for violations of Plaintiff’s constitutional rights arising from
hisMay 21, 2009 arrest and incarceration on one count of retail theft, pursuant to 18 Pa. Cons. Stat.
Ann. § 3929(a)(1). (New Compl. 1 24-25)* The Complaint and New Complaint seek
compensatory damagesfrom theWalmart Super Storelocated in Parkesburg, Pennsylvania; the Law
Officesof Palmer, Reifler & Associates, P.A.; Magisterial District JudgeNancy A. Gill; aconstable;
the Parkesburg Police Department and Parkesburg Police Officers Amber L. Smith and Alan
Manning; Walmart's Security Company and Security Personnel; and the Coatesville Police
Department, Coatesville Police Officer MacElroy, and three John Doe police officers employed by
the Coatesville Police Department. (Compl. Ex. A at 1.)

Plaintiff maintains that the charge against him arose from afalse claim that he committed
retail theft at the Walmart Super Storein Parkesburg, Pennsylvaniaon April 7, 2009. (Compl. Ex.
A at 3; New Compl. 110.) The Complaint and proposed New Complaint allegethefollowing facts.
Plaintiff was accused of stealing acharger for hisT-Mobile phonethat he had purchased, along with
other items, and then plugged into awall outlet near Walmart’ s cigarette machine so that he could
charge his phone. (New Compl. 11 12-19.) While Plaintiff’s phone was charging, he was
approached by Wa mart employees, Police Officer Smith, and Security Protection AssociateMichele
Swinty, who accused him of stealing the phone charger. (1d. 120.) Plaintiff was detained for over

an hour, and then released. (1d. 122.)

These are the second paragraphs numbered 24-25 in the proposed New Complaint.
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Plaintiff was arrested on May 21, 2009, following the traffic stop of a car in which he was
apassenger. (Compl. Ex. A at 3; New Compl. 13.) Therewasno probable causefor thetraffic stop.
(New Compl. 115-8.) Thearresting officers, Police Officer Cooper and Police Officer McCarthy,
relied on old warrant for Plaintiff’ s arrest, changing the date to make it appear to be a new warrant
dated May 21, 2009. (New Compl. 19.) Plaintiff’sbail was set at $5,000 and hewas detained. (1d.
124.) Plaintiff wasdenied hisright to aprobabl e cause hearing in conjunction with hisarraignment.
(1d. 1125.)

Judge Gill held apreliminary hearing, which began on May 28, 2009 and continued on June
19, 2009. (Id. 11126, 32.) Plaintiff represented himself before Judge Gill on June 19, 2009. (Id. 1
27.) Falsereportsweregivento Judge Gill during that hearing, and sheignored Plaintiff’ sevidence.
(Id. 17 28, 33.) Plaintiff was also denied his right to a pretria line-up prior to his preliminary
hearing. (Id. 11 29.) Plaintiff’s detention continued at the Chester County Prison following his
preliminary hearing. (Id. 134.)

After Plaintiff’ spreliminary hearing, his case was sent to Judge Anthony A. Scarcioneof the
Chester County Court of Common Pleas and given Chester County Court of Common Pleas docket
number CR-2445-09. (Id. 1 24.)> Plaintiff filed five motions asking Judge Scarcione to recuse
himself because he was biased against Plaintiff, but Judge Scarcione denied hismotions. (1d. §26.)°
Plaintiff was also denied his First Amendment right to have representatives of the media attend his
trial and was denied rights, under state law, to access the evidence against him. (1d.) Prior to the

conclusion of Plaintiff’scriminal trial, attorneysfor Pamer, Reifler & Associates, P.A. filed acivil

*Thisisthe second paragraph 24 in the proposed New Complaint.
*Thisisthe second paragraph 26 in the proposed New Complaint.
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action against Plaintiff on behalf of Walmart, seeking $425.00. (Id. 25.)*

Plaintiff contendsthat the Defendantsviolated hisrightsunder the First, Fourth, Fifth, Sixth,
and Fourteenth Amendments. He seeks monetary damages as follows:. $5,000,000 from Wamart
Department Stores; $100,000 from the Law Officesof Pamer, Reifler & Associates, P.A.; $100,000
from Magisterial District Judge Nancy A. Gill and a constable; $1,000,000 from the Parkesburg
Police Department; $100,000 from Police Officer Amber L. Smith; $100,000 from Police Officer
Alan Manning; $2,000,000 from the Security Company used by Walmart and its personnel;
$1,000,000 from the Coatesville Police Department; $100,000 from Police Officer MacElroy; and
$100,000 from each of the John Doe Police Officers.

. LEGAL STANDARD

Plaintiff is a prisoner of the Commonwealth of Pennsylvania and seeks redress from
governmental entities and officers and employees of governmental entities. We are thus required
to review his Complaint and proposed New Complaint, “before docketing, if feasible....” See28
U.S.C. 81915A(a). “Onreview, thecourt shall identify cognizable claimsor dismissthe complaint,
or any portion of the complaint, if thecomplaint — (1) isfrivolous, malicious, or faillsto stateaclaim
upon which relief may be granted; or (2) seeks monetary relief from a defendant who isimmune
from such relief.” 28 U.S.C. 8 1915A(b). Four of the Defendantsto thislawsuit are not alleged to
be officersor employeesof any governmental entity. To the extent that we are not required to screen
claims asserted against private citizens pursuant to 8 1915A, we perform the same review of claims
against non-governmental entities, officials and employees pursuant to 28 U.S.C. § 1915, because

Plaintiff filed this action in forma pauperis. See 28 U.S.C. § 1915(e)(2) (“Notwithstanding any

*Thisisthe second paragraph 25 in the proposed New Complaint.
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filing fee, or any portion thereof, that may have been paid, the court shall dismissthe caseat any time
if the court determinesthat . . . (B) the action or appeal — (I) isfrivolous or malicious; (ii) falsto
stateaclaim on which relief may be granted; or (iii) “ seeks monetary relief against a defendant who
isimmunefrom suchrelief.”). A clamisfrivolousif itis*based on an indisputably meritlesslegal

theory” or its“factual contentionsareclearly baseless.” Romanv. Jeffes, 904 F.2d 192, 194 (3d Cir.

1990) (citing Neitzkev. Williams, 490 U.S. 319, 327-28 (1989)). Wereview the sufficiency of the

pleadings under 88 1915(e)(2)(B) and 1915A using the same standard applicable to a motion to

dismissunder Federal Ruleof Civil Procedure 12(b)(6). SeeWalker v. Hensley, Civ. A. No. 08-685,

2009 WL 5064357, at *4 (E.D. Pa. Dec. 23, 2009) (citing Allah v. Seiverling, 229 F.3d 220, 223 (3d

Cir. 2000), and Tourscher v. McCullough, 184 F.3d 236, 240 (3d Cir. 1999)).

When considering amotion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6),

we look primarily at the facts alleged in the complaint and its attachments. Jordan v. Fox,

Rothschild, O'Brien & Frankel, 20 F.3d 1250, 1261 (3d Cir. 1994). Wetakethefactua allegations

of the complaint as true and draw all reasonable inferences in favor of the plaintiff. Phillips v.

County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008) (citing Pinker v. Roche Holdings Ltd., 292

F.3d 361, 374 n.7 (3d Cir. 2002)). Lega conclusions, however, receive no deference, and the court

is“not bound to accept astruealegal conclusion couched asafactual allegation.” Papasanv. Allain,

478 U.S. 265, 286 (1986) (cited with approval in Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555

(2007)).
A plaintiff’ spleading obligationisto set forth “ashort and plain statement of theclaim,” Fed.
R. Civ. P. 8(a)(2), which gives the defendant “*fair notice of what the. . . claim is and the grounds

upon which it rests.”” Twombly, 550 U.S. at 555 (quoting Conley v. Gibson, 355 U.S. 41, 47




(1957)). The*complaint must contain sufficient factual matter, accepted as true, to ‘state aclaim

to relief that is plausible on its face.”” Ashcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009) (quoting

Twombly, 550 U.S. at 570). “The plausibility standard is not akin to a‘ probability requirement,’
but it asks for more than a sheer possibility that a defendant has acted unlawfully.” Id. (citing
Twombly, 550 U.S. at 556). Intheend, wewill dismissacomplaint if thefactual alegationsinthe
complaint are not sufficient “to raise aright to relief above the speculative level.” Twombly, 550

U.S. at 555 (citing 5 C. Wright & A. Miller, Federal Practice and Procedure § 1216, at 235-36 (3d

ed. 2004)).
1.  DISCUSSION

Plaintiff allegesin his proposed New Complaint that his First and Fourteenth Amendment
rightsto mediaand press coverage were viol ated because hismotion for pretrial publicity and press
coverage was denied. (New Compl. 1 26.)°> The First Amendment, in conjunction with the
Fourteenth Amendment, clearly protects the press' s right of accessto criminal trials, although that

right is subject to restriction. See Globe Newspaper Co. v. Superior Court for Norfolk County, 457

U.S. 596, 605-606 (1982); Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 575, 580 (1980)

(plurality op.). However, the proposed New Complaint does not allege that Judge Scarcione barred
the pressfrom Plaintiff’s criminal trial. Indeed, areview of the docket for Plaintiff’s criminal case
no. CR-2445-2009 shows that, on January 29, 2010, Judge Scarcione ruled, in connection with

Plaintiff’s Motion to Order Pretrial Publicity, that “the pressis constitutionally permitted to cover

*Thisisthe second paragraph 26 in the proposed New Complaint.
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any aspect of the trial in this matter.”® Commonwealth v. Simpson, Docket No. CR-2445-2009

(Chester County Ct. of Common Pleas Jan. 29, 2010). We conclude, accordingly, that Plaintiff’s
Complaint and proposed New Complaint, considered together, fail to stateaclaim uponwhichrelief
may be granted for violation of Plaintiff’s First and Fourteenth Amendment rights regarding press
accessto histrial.

The remainder of Plaintiff’s claims allege violations of his Fourth, Fifth, Sixth, and
Fourteenth Amendment rights with respect to the validity of hisarrest, the accuracy of the evidence
against him, and the fairness of histria in case no. CR-2445-2009. When we consider a lawsuit
brought pursuant to § 1983 that posesachallengeto the constitutionality of theplaintiff’ sconviction,
we must first consider whether the plaintiff’s claims are barred by the favorable termination rule

announced by the Supreme Court in Heck v. Humphrey, 512 U.S. 477 (1994):

in order to recover damagesfor allegedly unconstitutional conviction
or imprisonment, or for other harm caused by actions whose
unlawfulnesswould render aconviction or sentenceinvalid, a8 1983
plaintiff must provethat the conviction or sentence has been reversed
on direct appeal, expunged by executive order, declared invalid by a
state tribunal authorized to make such determination, or called into
question by afederal court’sissuance of awrit of habeas corpus, 28
U.S.C. § 2254. A claim for damages bearing that relationship to a
conviction or sentence that has not been so invalidated is not
cognizableunder 8§ 1983. Thus, when astate prisoner seeks damages
in a8 1983 suit, the district court must consider whether ajudgment
in favor of the plaintiff would necessarily imply the invalidity of his
conviction or sentence; if it would, the complaint must be dismissed
unless the plaintiff can demonstrate that the conviction or sentence
has already been invalidated.

®Wemay consider “ public records (including court files, orders, recordsand | ettersof official
actions or decisions of government agencies and administrative bodies)” in deciding a motion
pursuant to Rule 12(b)(6). Miller v. Cadmus Commc'ns, Civ. A. No. 09-2869, 2010 WL 762312,
a *2 (E.D. Pa Mar. 1, 2010) (citing Oshiver v. Levin, Fishbein, Sedran & Berman, 38 F.3d 1380,
1384 n. 2 (3d Cir. 1994)).




Id. at 486-487 (footnote omitted). Plaintiff filed this suit before the underlying state court criminal
action, No. CR-2445-2009, concluded. However, thedocket for case no. CR-2445-2009 showsthat,
onApril 13,2010, Plaintiff pled guilty to one count of retail theft pursuant to 18 Pa. Cons. Stat. Ann.
§ 3929, was sentenced to a term of imprisonment of 6 to 12 months, was given credit for time

served, and was paroled on the same day. See Commonwealth v. Simpson, Docket No. CR-2445-

2009 (Chester County Ct. of Common Pleas). Plaintiff did not appeal thisconviction, soit isnow
final. See Pa R. Crim. P. 720(A)(3) (stating that a defendant who does not file a post-sentence
motion shall file anotice of appeal within 30 days of imposition of sentence).

SincePlaintiff entered aguilty pleato the chargein case no. CR-2445-2009, he cannot satisfy
the favorable termination rule. Consequently, Plaintiff’s claims for violation of his Fourth, Fifth,
Sixth, and Fourteenth Amendment rightsin connection with hisarrest, theevidence against him, and
histrial, which are asserted in the Complaint and proposed New Complaint, are barred by Heck. See

Wilkinson v. Dotson, 544 U.S. 74, 81-82 (2005) (“[A] state prisoner’s § 1983 action is barred

(absent prior invalidation) - no matter the relief sought (damages or equitable relief), no matter the
target of the prisoner’s suit (state conduct leading to conviction or internal prison proceedings) - if
successinthat action would necessarily demonstrate theinvalidity of confinement or itsduration.”).
Plaintiff’sComplaint and proposed New Complaint thusfail to stateany claimspursuant tothe First,
Fourth, Fifth, Sixth, or Fourteenth Amendments upon which relief may be granted.
Wehavedeterminedthat all of the claimsasserted by Plaintiff inthe Complaint and proposed
New Complaint arebased on “indisputably meritlesslegal [theories].” Roman, 904 F.2d at 194. We

conclude, accordingly, that the instant actionisfrivolous. Itis, therefore, dismissed with prejudice



pursuant to 28 U.S.C. § 1915(e)(2) and 28 U.S.C. § 1915A(b)(1).” An appropriate Order follows.

BY THE COURT:

/s/ John R. Padova

John R. Padova, J.

"“I1]ncivil rights cases district courts must of fer amendment - irrespective of whether it was
requested - when dismissing a case for failureto state a claim unless doing so would be inequitable
or futile.” Fletcher-Harlee Corp. v. Pote Concrete Contractors, Inc., 482 F.3d 247, 251 (3d Cir.
2007). “*Futility’ means that the complaint, as amended, would fail to state a claim upon which
relief could be granted.” In re Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1434 (3d Cir.
1997) (citation omitted). In assessing futility, we use the same standard applicable to a motion to
dismiss brought pursuant to Rule 12(b)(6). 1d. (citation omitted). Since the claims asserted in the
Complaint and proposed New Complaint are baseless, or are barred by Heck, we find that further
amendment would be futile. Thisaction is, accordingly, dismissed with prejudice.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CHALMERSA. SSIMPSON ) CIVIL ACTION
V.
WALMART SUPERSTORE, ET AL. NO. 09-6144
ORDER

AND NOW, this 5th day of August, 2010, upon consideration of Plaintiff’s “Motion to
Proceed with Action and Pay Filing Fees’ (Docket No. 4) and “Motion to Commence Action on
New Complaint” (Docket No. 5), IT ISHEREBY ORDERED asfollows:
1. Plaintiff’s “Motion to Proceed with Action and Pay Filing Fees’ (Docket No. 4) is
GRANTED. Plaintiff may proceed with this action in forma pauperis.

2. The Clerk shall restore this case to the active docket.

3. Plaintiff’s “Motion to Commence Action on New Complaint” (Docket No. 5) is
DENIED.

4, This Action is DISMISSED WITH PREJUDICE as frivolous pursuant to 28

U.S.C. § 1915(¢)(2) and 28 U.S.C. § 1915A(b)(L).

BY THE COURT:

/s/ John R. Padova

John R. Padova, J.

10



